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PROJECT FINANCE IN

GERMANY
Dietrich F R Stiller advises lenders, borrowers,
sponsors and investors in the areas of banking
and capital markets, privatisation, PPPs
and cross-border investment law, including
domestic and international project finance
and build–operate–transfer structures, as
well as in export finance, corporate finance,
refinancing of distressed enterprises and
regulatory matters.
Since his first project finance transaction
in 1995, the E-Plus financing, he has been
involved in numerous high-profile domestic
and cross-border projects and project finance
transactions, including Manila airport, the
German aspects of NordStream, renewables,
conventional power plants, construction
of industrial facilities, traffic infrastructure,
healthcare and other industries.
Dietrich speaks German, English, Bahasa
Indonesia and Korean.

Michael M Cohen advises German and
international clients in the areas of M&A,
corporate law, capital markets law and
banking and finance, including project
finance, acquisition finance, the financing of
real estate transactions and restructurings.
Prior to joining SZA Schilling, Zutt &
Anschütz, Michael worked in the Frankfurt
office of a leading London-based international
law firm.
Michael speaks German, English
and Bulgarian.

iStock.com/AM-C

Andreas Herr advises German and
international clients in the areas of banking
and finance, capital markets as well as
corporate law and M&A. A focus of his
practice is advising borrowers and lenders

on various kinds of debt financings, including
project finance, acquisition finance, financing
of real estate transactions as well as
restructurings. Andreas also has extensive
experience in advising on questions of
regulatory law. Prior to joining SZA Schilling,
Zutt & Anschütz, Andreas worked for several
years in the Frankfurt and London office of a
leading German law firm, as well as for an
investment bank in London.
Andreas speaks German, English
and French.
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GTDT: What have been the trends over the past
year or so in terms of deal activity in the project
finance sector in your jurisdiction?
Dietrich F R Stiller, Andreas Herr and Michael
M Cohen: Although less common in Germany
than in the United Kingdom, project financing
nevertheless has a long history over more than two
decades in Germany and significant infrastructure
projects would not have been realised without this
form of finance.
Generally, the federal structure of the country
is sometimes viewed as a factor adding more
complexity to project finance transactions in
Germany. However, this hurdle is not high and
requires merely proper legal advice on legal rules
below the federal level to overcome it. This is
something that Germany has in common with
many other federal countries.
While a significant share of project
finance transactions relates to infrastructure
developments, there is a clear split between
projects in the private sector and classic PPPs.
While Germany has no generally applicable PPP
law, hence most PPPs are subject to general public
procurement laws and other relevant legislation,
there is also a sectoral legislation on PPPs in
the area of the private financing of highways.
Despite the decentralised political system, where
the public entity participating in a PPP may not
be the federal republic or a federal state, or a
municipality or another public entity (as in the
case of PPPs in the healthcare or school sector),
all such public players are offered access to
proper knowledge and expertise, for example by
Partnerschaft Deutschland, an exclusively publicly
held corporation advising public entities on
PPPs. Although PPPs play a positive contribution
to the maintenance and expansion of existing
infrastructure as well as to the building of new
infrastructure, PPPs are not always popular in the
public opinion, due to some failed projects and
some particularities of the German market; for
example, it is not easy to convince a community
to pay a toll for a particular bridge or tunnel in a
country where all other roads are free from toll.
Another challenge is the general complexity
of project finance transactions. In times of low
interest rates and cheap money, there is more
competition to other classic forms of finance.
An area that has attracted considerable
project finance in relation to domestic projects is
the development of alternative energy sources.
Especially since the decision of the federal
government in 2011 to accelerate the phase-out
of nuclear energy by 2022, clean and renewable
energy projects have become even more of a
priority in Germany. The measures currently
being considered to phase out coal production
would further increase demand for alternative
energy projects.
As far as cross-border projects are concerned,
the risk of an aggravation of sanctions or threats of

new sanctions became, more than ever before, a
challenge to legitimate projects.
GTDT: In terms of project finance transactions,
which industry sectors have been the most
active and what have been the most significant
deals to close in your jurisdiction?
DFRS, AH & MMC: Owing to the continuing shift
from conventional to renewable energy sources
in Germany, the energy sector has remained
particularly active in terms of project finance. The
same is true for infrastructure where considerable
investments are necessary and being made to
renew outdated infrastructure facilities such as
highways or motorway bridges. Finally, project
finance plays an important role in connection
with social infrastructure, where investments are
necessary because of the demographic changes in
German society in order to meet the requirements
of an aging population.
Prominent transactions in the recent past were
the following:
•	Deutsche Bucht, the third offshore wind
farm in the North Sea of the Canadian
power producer Northland Power, with
estimated project costs of around €1.3 billion.
Construction started in the summer of
2018. Commissioning is scheduled for the
second half of 2019. With KfW IPEX-Bank as
mandated lead arranger, facility agent and
technical bank, a complex finance structure
was implemented, including a syndicated nonrecourse loan in the amount of €988 million.
•	Together with other lenders, DekaBank
arranged total financing of around €1.5 billion
for the construction and operation of the
Merkur offshore wind farm in the German
North Sea. In addition to the state-owned
development bank KfW, 12 commercial lenders
were involved. The successful completion of
construction was announced in September
2018.
•	The extension of the A7 federal motorway
with subsequent operation and maintenance
for 30 years (2014–2044) has a project volume
of around €1.6 billion. The financing is based
on a project financing consisting of short-term
commercial loans, a long-term internationally
placed project bond, an instrument of the
European Investment Bank and equity of the
members of the bidding consortium. The startup financing amounts to €240 million. The
main construction phase began in 2015 and is
scheduled to last until 2019. The project shall
be refinanced via availability fees.
•	The expansion of the A10 federal motorway
and the A24 federal motorway between the
Pankow motorway junction and the Neuruppin
junction with subsequent operation and
maintenance for 30 years (2018–2048) has
a project volume of around €1.4 billion.
The financing of the project as well as the
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Dietrich F R Stiller

Andreas Herr

maintenance and operation of the project
section will be carried out by the consortium
around the internationally experienced
construction companies BAM and HABAU
within the framework of a PPP. The main
construction phase began in August 2018 and is
scheduled to last until 2023.
GTDT: Which project sponsors have been most
active in driving activity? Which banks have
been most active in providing debt finance?
DFRS, AH & MMC: Project finance transactions
have a limited share in the German domestic
market. Low interest rates and redundant liquidity
in the market continue to affect the demand for
project finance. This, as well as the fact that project
finance is complex and not every institution can
afford the costs of building up and maintaining
the required expertise in-house, supports a
concentration of the relevant market on a number
of specialised key players. Furthermore, existing
sanctions as well as the uncertainty regarding their
aggravation have an impact on the project finance
market for sponsors, exporters and lenders.
Medium-sized projects usually involve one
sponsor or a small group of sponsors including at
least one knowledge investor from the relevant
area of industry. This key sponsor may form a
syndicate with other sponsors that are equally
involved in the implementation of the project,
such as the EPC contractor or other parties. The
sponsors’ group for large and mega projects also
normally consists of several joint venture partners
originating from the relevant industry, but also

comprises finance investors such as private equity
or pension funds. In general, the participation of
finance investors then tends to increase once a
project successfully enters the operation phase.
As to lenders, medium-sized transactions
are usually financed by one single German
financial institution or in the form of a club deal.
Here the state-owned KfW Group, state-owned
Landesbanken and a number of experienced
domestic and international finance institutions
play a predominant role. Large transactions and
mega transactions, however, tend to require a
syndicate of lenders that provides the senior
lending. Furthermore, in the case of complex
mega deals, classic project finance may be
combined, particularly in the case of cross-border
transactions, with Export Credit Agency (ECA)
facilities and untied loan facilities. Each of these
facilities may be granted by different syndicates
of lenders and interlinked by an intercreditor
agreement. Additionally, multilaterals also play
an important role in cross-border transactions.
It should also be noted that, once a project has
successfully passed the construction and start-up
phase, the borrower and the sponsors may seek
to refinance project loans by project bonds, which
generally may have a less complex structure to
generate a refinancing at a lower cost.
There is a respectable number of domestic
and foreign financial institutions in Germany
with rich experience in the area of project finance,
including KfW Group, Commerzbank, UniCredit,
ING and others. In the case of facilities covered
by guarantees issued by the German government
(export guarantees, untied loan guarantees or
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“In the case of outbound
transactions, existing sanctions,
the general aggravation of
sanctions risk, or sometimes
even specific sanctions
threats announced by foreign
governments, tend to block
legitimate transactions because
of the uncertainties involved.”
Michael M Cohen

investment guarantees for equity-like loans)
the role of the agent is usually taken either by a
German financial institution or by an experienced
foreign bank with a strong presence in the German
market. Finally, in the case of development finance
projects abroad with a strong German element,
German development finance institutions such as
the German Investment Corporation, sometimes
in a syndicate with foreign development finance
institutions such as the Netherlands Development
Finance Company or others, play a leading role,
together with the relevant multilaterals.
On the sponsor side, the key players depend
on the relevant industry sectors and include
the leading market players in the oil and gas,
renewables, highway and healthcare sectors.
GTDT: What are the biggest challenges that
your clients face when implementing projects in
your jurisdiction?
DFRS, AH & MMC: Each transaction is unique
and faces different challenges, depending on
its nature. In project finance transactions that
include M&A elements, the further expansion of
the powers of the government to block takeovers
by foreign investors bring challenges to inbound
transactions. Even though Germany remains,
in principle, open to foreign investment, the
German Foreign Trade and Payments Ordinance
provides certain tools for the government to
block transactions. These were significantly
aggravated on 29 December 2018, when the scope
of significant infrastructure was broadened and
the threshold for acquisitions that may be blocked

was lowered in certain areas from 25 per cent to
10 per cent of the voting rights by non-EU investors
in a German company.
In the case of outbound transactions, existing
sanctions, the general aggravation of sanctions
risk, or sometimes even specific sanctions
threats announced by foreign governments,
tend to block legitimate transactions because of
the uncertainties involved. In this context the
conflict between foreign sanctions and German
or European anti-blocking legislation further
contributes to these challenges, even if the recent
amendments to the Foreign Trade and Payments
Ordinance may bring some relief.
Finally, ‘know your customer’ processes with
project parties from third jurisdictions may be
quite time-consuming. Also, in the case of project
finance transactions that involve trade finance
elements governed by the Organisation for
Economic Co-operation and Development (OECD)
Consensus, restrictions regarding the financing of
local costs may lead to competitive advantages of
parties not bound by the OECD Consensus.
GTDT: Are there any proposed legal or
regulatory changes that may give rise to new
opportunities in project development and
finance? Do you believe these changes will
open the market up to a broader range of
participants?
DFRS, AH & MMC: While the legal environment
in Germany remains stable, there is an expectation
that Brexit will bring more finance activities,
including project finance, to the continent and
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that Frankfurt, as the financial centre of Germany,
shall see an increase of relevant market activities.
In relation to projects eligible for support by
the German government’s guarantees for untied
loans, it should be noted that the scope of eligible
financings was recently significantly expanded.
Whether the initiative within the European
Union to launch a payments channel to enable
European companies to trade with Iran will
have any impact on project finance transactions
remains to be seen, but it is unlikely that said tool
might facilitate syndicated project finance with
Iran in the near future.
GTDT: What trends have you been seeing
in terms of range of project participants?
What factors have inﬂuenced negotiations
on commercial terms and risk allocation? Are
there any particularly innovative features?
DFRS, AH & MMC: As project finance, because
of its complexity, involves higher transaction
costs than other forms of finance, it remains a
predominant form of finance for large-scale and
mega projects, but is not necessarily suitable
for smaller transactions. The limited number of
transactions in this area of finance supports a

concentration of the relevant market on a number
of specialised key players, bearing in mind that
due to its complexity not every institution can
afford the costs of building up and maintaining the
required expertise in-house.
While we notice a strong interest of insurance
companies to get involved in the finance of
infrastructure projects, it appears that this relates
more to classic forms of finance, including equity
investments, but not to non- or limited-recourse
project finance structures.
As interest rates remain very low, the sourcing
of suﬃcient liquidity for the financing of projects is
generally not a problem. However, in certain areas
the availability of ‘bankable’ projects remains an
issue. Many projects will therefore not be eligible
for non- or limited-recourse project finance
and will only become bankable if supported by
satisfactory credit guarantees. In particular, in the
case of cross-border projects, the role of ECAs and
multilaterals remains an important element of
viable finance structures.
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“There is an expectation
that Brexit will bring more
finance activities to the
continent and Frankfurt,
as the financial centre
of Germany, shall see
an increase of relevant
market activities.”

THE INSIDE TRACK
What three things should a client consider
when choosing counsel for a complex project
financing?
Quality, experience and the ability to collaborate
with local counsel in all relevant jurisdictions
as well as with other experts including, without
limitation, financial advisers, insurance advisers,
technical advisers and many more. Projects
are complex and each project is different.
The challenges of getting the deal through
in a sustainable and time-eﬃcient manner
require a solid combination of legal knowledge,
commercial understanding and a pragmatic,
focused and solution driven approach.
What are the most important factors for a
client to consider and address to successfully
implement a project in your country?
This depends on the relevant area of industry.
However, what almost all projects have in
common is that there may be X factors that are
diﬃcult to anticipate or control at the inception
of the project. This requires suﬃcient flexibility
in the project structure to respond even to the
unexpected. Risks should always be allocated
to the party that is in the best position to control
said risks. In the case of PPPs, the interest of
all relevant stakeholders should be properly

GTDT: What are the major changes in activity
levels or new trends you anticipate over the
next year or so?
DFRS, AH & MMC: The withdrawal of the United
Kingdom from the European Union will most
likely strengthen the role of continental European
financial centres and therefore also bring new
opportunities for the German market.
Moreover, the fact that the United Kingdom,
following Brexit or at the latest at the end of the
contemplated transition period, will no longer be
subject to the European sanctions regime if the
withdrawal agreement is ratified will add further
complexities to the financing of projects in the
future. All relevant parties will have to comply not
only with the German and European sanctions
regime, but in addition thereto, whenever a UK
element is involved, also with an autonomous
sanctions regime to be implemented by the United
Kingdom. This will lead to more complexities

addressed, as projects should remain stable even
in case of a change of administration.
What was the most noteworthy deal that you
have worked on recently and what features
were of key interest?
All transactions relevant in this context were
cross-border and all of them had in common
that the political environment drastically
changed during the relevant period. Normally,
when a deal is structured, a lot of attention
is paid to proper tax structuring. No doubt,
this is and always will remain one of the key
issues for a prosperous structure. However,
the stakeholders should pay equal attention
to investment protection issues, such as the
availability of a bilateral investment treaty or
equivalent structures. Where these protections
are in place, the sheer presence of these tools
may help to avoid litigation and arbitration and
assist the parties to find proper solutions if the
unexpected occurs.
Dietrich F R Stiller, Andreas Herr
and Michael M Cohen
SZA Schilling, Zutt & Anschütz
Frankfurt
www.sza.de

even if there are going to be consultations and
cooperation on sanctions as contemplated
pursuant to paragraphs 99 and 100 of the Political
Declaration setting out the Framework for the
Future Relationship.
In any event, sanction risks will constitute
a significant hurdle for many cross-border
transactions and their financing, in particular, but
not limited to, US sanctions.
As regards opportunities for future projects, in
addition to the classic industry sectors with a high
demand for project finance such as oil and gas,
renewables, traﬃc infrastructure and healthcare,
there is also the Belt and Road Initiative that will
trigger significant development along the relevant
trade routes and hence has the potential to create
a demand for additional projects and related
project finance, to the benefit of all relevant market
payers including German investors, exporters
and lenders.
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